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United States District Court, Western District of

Washington, Northern Division.

No. 9006.

THE UNITED STATES OF AMERICA, upon

the Relation of J. L. FINCH,
Relator,

vs.

H. S. ELLIOTT, a United States Commissioner

for the Western District of Washington,

Respondent.

AMENDED PETITION FOR A WRIT OF
CERTIORARI.

To the Honorable JEREMIAH NETERER, Judge

of said Court

:

Comes now your relator, J. L. Finch, and peti-

tions and says, to wit:

•Page-number appearing at foot of page of original certified Tran-

script of Record.
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That till' respondent II. S. Elliott is now and was-

during all the times lierein mentioned a United I

States Commissionei- r<»i- the Western District ofi

the State of Washington; on the 21st day of Novem-

ber, 1924, Earl Corwin, claiming to be and aeting'

as a Federal Prohibition Agent of the state of

Washington, appeared before said respondent and!

made complaint against your relator and other*

,

charging a crime was being committed against the

United States in violation of the National Pro-

hibition Act and praying that a warrant issue by

said respondent for the search of the offices of

affiant in Room 1026 in the L. C. Smith Building

in the city of Seattle, State of Washington, and of

the furniture, safes, receptacles, cabinets, desks and

equipment of such offices, and that thereupon, the

respondent, exercising judicial functions, but acting:

wholly in excess of and without his jurisdiction in

the premises issued a warrant for the search of the

said offices of this affiant, a copy of which said J

warrant is hereto attached, made a part hereof and I

to which reference is hereby made for greater*

particularity of description; your relator says and I

alleges, that prior to the issuance of said warrant i

no showing of [2] probable cause, supported by-

oath or affidavit as required by law was made on,

shown to respondent, nor were any facts set forth

or shown tending to establish the grounds of the

application or probable cause for believing that such;

grounds existed; or any showing made except by*

affidavits of which Exhibits ''A" and *'B" attached,,

are copies. Under and by virtue of the color of
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authority conferred upon them by such warrant

-I. W. Simmons, Walter Justi, W. J. Griffeth and

l'];u'l Corwin, claiming to be officers of the United

States and empowered to execute said warrant

entered the offices of your relator on the 21st day

ot November, 1924, at Rooms 1025 and 1026 in the

L. C. Smith Building, City of Seattle, State of

Washington, and against the protests of relator

made search of his office and of the safe, desks,

furnitures, tiles, papers and equipment of said office,

and took and carried away therefrom certain papers

and files which they believed would be of value to

them; your relator is now and for more than 20

years last past has been an attorney at law and

engaged in the practice of his profession, and the

offices aforementioned are the offices he maintains

for the practice of his profession, and wherein he

has kept valuable memoranda, papers, files, letters,

receipts, bills and other papers of importance, some

of which belong to him personally, some of which

belong to his clients and have been entrusted to his

care as an attorney, and others of which are memo-

randa and papers having to do with his professional

matters, and all of which are of more or less confi-

dential nature and of great value to him personally

and in the practice of his profession, and many of

which are necessary for him in the preparation and

conduct of cases now pending in court, or about to

be commenced therein; no liquors intoxicating or

otherwise were found in his office, nor has any liquor

ever been kept in his said office for sale in [3]

violation of law or otherwise, and the entire pro-
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('0(M]iTip:s brought and now prndinj^ before said re-

spondent was ])r()up:ht and is being prosecuted, as

affiant verily })elieves, for no other purpose or in-

tent than to bring about an unhiwful and wholly

unwarranted search of the office of your relator to

obtain papers, memoranda, letters, files and things

which might be used by those making such search

in the preparation of cases now pending or alKMit

to be commenced, and was wholly without any law-

ful or just purpose and intent, was false, oppres-

sive, concocted in deceit, a subterfuge to gain un-

lawful advantage and a clear abuse of the process

imder which such action was taken ; a memoranda

of the papers and things taken from the office of

your relator under such warrant is attached hereto,

marked for identification and hereby made a part

of this petition. Your relator alleges that if said

papers are not impounded under process of this

court those who hold the same under such warrant

will make unlawful use thereof and of the contents

thereof, to tlie great and irreparable harm of this

relator. That your relator is without any plain,

speedy or adequate remedy in the ordinary course

of law and there is no appeal, and your relator

says further in this regard, that it has been the

practice in all matters of similar nature prosecuted

before said respondent for the respondent to be

guided wholly by the desires and request of the

officers of the Prohibition Department and to de-

fer in all things to such desires of such officers,

regardless of the legal rules and practice provided

by law for proceedings of such nature ; that returns
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to such search-warrants are not made as required

by law but that the officers making such searches

unlawfully withhold their returns to such warrants

for unreasonable and wholly unjustified periods of

time, and that your relator has reason to believe

and does believe that in the instant matter no re-

turn will be made [4] to such warrant within

the time prescribed by law, or within any time

within reason; that no hearing of a motion to

quash said warrant, or of the facts or bases for the

issuance of such warrant if controverted before

said respondent, could or would be heard before

said respondent within such period of time as

would prevent irreparable injury to your relator

being done.

Wherefore your relator prays, that a writ issue

to the end and purpose that a review of all pro-

ceedings had before said respondent in the prem-

ises be made, and that a time and place be fixed

in said writ for the return of all such proceedings

to this court and for a hearing thereon, and that

on such hearing such relief be granted as to this

court may seem meet and proper in the premises.

And your relator further prays that said writ

direct and order that pending a hearing on such

return all proceedings before the respondent upon

such matter be stayed, and further direct that all

papers, books, files, letters, receipts, memoranda,

and other things taken and seized under such

search-warrant be forthwith delivered up to the

Marshal or Clerk of this Court or such other cus-

todian as may be named in said writ so to be im-
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pouiulc'd until liiial order ha uvm\v licrein, and

furtlier order and restrain tliat until such final

determination ])e made in tlic piemises, all offi-

cers, agents and persons whomsoever into whose

hands the said papers, files, memoranda and other

things so taken and seized under such warrant

have come desist and refrain from disclosing or in

anywise making use of any knowledge, informa-

tion or thing learned from any examination thereof

by them made. And that your relator may have

such other and further relief as may seem meet

and proper in the premises according to equity.

J. L. FINCH,
Attorney in Propria Persona,

1026 L. C. Smith Building,

Seattle, Washington. [5]

State of Washington,

County of King,—ss.

J. L. Finch, being first duly sworn on oath de-

poses and says that he is the relator named in the

foregoing petition; that he has read the foregoing

petition, knows the contents thereof and that the

matters and things therein alleged are true.

J. L. FINCH.

Subscribed and sworn to before me this 25 day

of November, 1924.

[Seal] MAEY L. WHITE,
Notary Public for the State of Washington Re-

siding at Seattle.

The foregoing petition having been this day pre-

sented and considered IT IS ORDERED that a



vs, H. S. Elliott. 7

writ issue under the seal of this court directed to

the respondent, H. S. Elliott, a United States Com-

missioner, for the Western District of Washington,

directing and requiring that the respondent make

return to this Court as provided by law on or be-

fore the day of , 1924, at the open-

ing of court on said day of all proceedings had,

done and taken by and before him in the matter

of a certain search-warrant issued by him on the

21st day of November, 1924, under seal on com-

plaint of Earl Corwin against Jerry Finch and

others wherein was directed to be made a search of

the premises known and described therein as 1026

L. C. Smith Building, Seattle, Washington, and

that hearing on such return be had on the

day of , 1924, and that pending final de-

termination of such matter by this Court all fur-

ther proceedings therein before such respondent be

stayed; that all persons whomsoever to who knowl-

edge of the issuance of said writ may come and in

particular all persons having in their hands the

said search-warrant or anything of whatsoever na-

ture seized, taken or held thereunder, [6] forth-

with surrender the same to to be

kept and impounded until further order of

this Court herein, and further that any and all

persons into whose hands the said things so taken

under said warrant may have come or who have

gained or received knowledge of the contents of

the papers and other things taken under such

warrant, since the same were taken thereunder, be
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restraiiiod and they will be restrained from using,

disclosinjj^, eonimnnicating, or permitting the use,

disclosure or eoinmunieation of any matter or thing

learned, or which might or could have been learned

from an examination of the papers and other things

so taken under said search-warrant.

Dated this day of November, 1924.

Judge. [7]

EXHIBIT ''A."

United States of America, Western District of

Washington, Northern Division.

APPLICATION AND AFFIDAVIT FOR
SEARCH-WARRANT.

Earl Corwin, being first duly sworn, on his oath,

deposes and says:

That he is a Federal Prohibition Agent duly ap-

pointed and authorized to act as such within the

said District; that a crime against the Government

of the United States in violation of the National

Prohibition Act of Congress was and is being com-

mitted, in this, that in the City of Seattle, County

of King, State of Washington, and within the said

District of Washington, and Division above named,

one Jerry Finch, Roy Olmstead, Dick Elbro, Herb

Fletcher, Ed. Mclnnis, W. J. Symonds, C. S. Green,

proprietors and their employees on the 17th day

of November, 1924, and thereafter was, and is,

possessing, and selling intoxicating liquor, all for

beverage purposes; and that in addition thereto
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affiant states that said premises are not a divel-

nor a private residence, and that affiant has heard

each of said above persons state that said premises

were their office and that affiant submits the at-

tached affidavit and incorporates the same herein;

all on the premises described as Room 1026 L. C.

Smith Building and connecting rooms, Seattle

Washington, including all furniture, safes, recep-

tacles, cabinets, desks and equipment and on the

premises used, operated and occupied in connection

therewith and under control and occupancy of said

above parties; all being in the County of King,

State of Washington and in said District; ALL in

violation of the Statute in such cases made and

provided and against the peace and dignity of the

United States of America.

WHEREFORE, the said affiant hereby asks that

a search-warrant be issued directed to the United

States Marshal for the said District, and his depu-

ties, and to any Federal Prohibition [8] officer

of Agent, or deputy in the State of Washington,

and to the United States Commissioner of Internal

Revenue, his assistants, deputies, agents or inspec-

tors, directing and authorizing a search of the per-

son of the said above-named persons, and the prem-

ises above described, and seizure of any and all of

the above described property and intoxicating li-

quor, materials, containers, papers and means of

committing the crime aforesaid, all as provided by

law and said Act.

EARL CORWIN.
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Subscribed and sworn to ))efore me this 21st day

of November, in'24.

TT. S. ELLIOTT,
United States Commissioner, Western District of

Washington.

EXHIBIT "B."

United States of America,

Western District of Washington,

Northern Division,—ss.

SUPPORTING AFFIDAVIT.
Earl Corwin, being first duly sworn, on his oath,

deposes and says:

That on the 12th day of July, 1924, in the City of

Seattle, County of King, State of Washington af-

fiant heard Jerry Finch state that he had intoxicat-

ing liquor in said premises at 1026 L. C. Smitli

Building, Seattle, Washington, and has heard said

Finch make the same statement on one or more

times each month in August and September, 1924,

and has heard said Finch order intoxicating liquor

very recently to be sent to said premises and has

heard said Finch and Olmstead, Fletcher arrange

at said premises for the traffic of intoxicating li-

quor and said parties state that the books and docu-

ments relating to the said intoxicating liquor were

in said premises and that some of said conversa-

tions were held within less than thirty days last

past, and that affiant has heard some of the above

parties make arrangements with reputed boot-

leggers to meet and transact [9] business in said

{
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above premises relating to the sale, transportation

and possession of intoxicating liquor.

EARL CORWIN. (Signature)

Subscribed and sworn to before me this 21st day

of November, 1924.

H. S. ELLIOTT,
United States Commissioner, Western District of

Wash. [10]

SEARCH-WARRANT.
Local Form No. 103.

United States of America,

Western District of Washington,

Northern Division,—ss.

The President of the United States to the Marshal

of the United States for the Western District

of Washington, and His Deputies, or Either of

Them, and to any Federal Prohibition Officer

or Agent, or the Federal Prohibition Director

of the State of Washington, or Any Federal

Prohibition Agent of Said State, and to the

United States Commissioner of Internal Rev-

enue, His Assistants, Deputies, Agents, or In-

spectors, GREETING:
WHEREAS, EARL CORWIN, a Federal Pro-

hibition Agent of the State of Washington, has this

day made application for a search-warrant and

made oath in writing, supported by affidavits, be-

fore the undersigned, a Commissioner of the United

States for the Western District of Washington,

charging that a crime is being committed against
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the Unitod States in violation of the NATIONAL
PROHIBITION ACT of Conj^ress by one JKRHY
FINCH, ROY OLMSTEAD, DICK ELBRO,
HERB FLETCHER, ED McINNlS, W. J. SY-

MONDS, C. S. GREEN, proprietors and their em-

ployees who was, on the 17th day of November,

1924, and is at said time and place, possessing, and

selling intoxicating liquor, all for beverage pur-

poses, on certain premises in the City of Seattle,

County of Kmg, State of Washington, and in said

District, more fully described as Room 1026 L. C.

Smith Building and connecting rooms, Seattle,

Washington, including all furniture, safes, recep-

tacles, cabinets, desks and equipment and on the

premises used, operated and occupied in connection

therewith and under the control and jurisdiction

of said above parties:

AND WHEREAS, the undersigned is satisfied

of the existence of the grounds of the said applica-

tion, and that there is probable cause to believe

their existence.

NOW, THEREFORE, YOU ARE HEREBY
COMMANDED, and authorized and [11] and

empowered in the name of the PRESIDENT OF
THE UNITED STATES to enter said premises

with such proper assistance as may be necessary

in the daytime, or night-time, and then and there

diligently investigate and search the same and into

and concerninig said crime, and to search the per-

son of said above named persons, and from him

or her, or from said premises seize any and all of

the property, documents, papers and materials so
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used in or about the commission of said crime ; and

any and all intoxicating liquor and the containers

thereof, and then and there take the same into

your possession, and true report make of your

said acts as provided by law.

GIVEN under my hand and seal this 21st day

of November, 1924.

[Comm. Seal] H. S. ELLIOTT,
United States Commissioner, Western District of

Wash. [12]

November 21, 1924.

RECEIVED OF J. L. Finch the following

papers

:

Receipt from First Nat. Bank of Snohomish for

$60. Dated Sept. 26.

Copy of Letter, Burns Poe, July 2.

Letter from Poe Dated July 1.

Receipt for payment of Income Tax, No. 301300.

Dup. Income Tax Report.

Copy of letter from Ralph Viele et ux. Dated May
20.

Abstract of Title No. 110795.

Copy of Letter to Dow, Re '^ Elsie," July 17, 1924.

Receipt of Co. Auditor Oct. 28, '24, Covering in-

struments 1934246 & 1934247.

Copy of letter with Receipt attached, First Nat.

Bank of Snohomish, Dated Sept. 25.

File No. 112.

Same taken under Search-warrant Dated Nov. 21,

1924, from H. S. Elliott.

EARL CORWIN,
Federal Prohibition Agent.
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TAKEN FROM ROLL-TOP DESK

:

1 ciivolopo coiitainiiig water bill from City Water

J)ei)t. to Phillii) 0. Kiiizcr, dated May 29,

1924.

1 Memorandiini marked Exhibit **L" by Mr.

Finch.

Letter from Wilbur E. Dow to Mr. J. L. Finch,

dated Nov. 19, 1924.

1 Warranty deed from Phillip G. Kinzer &
Claranelle N. Kinzer, dated Sept. 28, 1923.

1 Qiiitflaim Deed from Roy Olmstead to Elise

Olmstead, Dated Nov. 17, 1924.

TAKEN FROM DRAWER 4-K-B-14:

1 Memorandum marked by J. L. Finch as Ex-

hibit ''H."

1 Memorandum marked by J. L. Finch as Ex-

hibit "L"
1 Water dept. receipt for 3757 Ridgeway PL

Marked by J. L. Finch as Exhibit "J."

The above list of papers taken by me this day by

virtue of Search-Warrant dated Nov. 21, 1924, from

H. S. Elliott.

Nov. 21, 1924.

EARL CORWIN,
Federal Prohibition Agent. [13]

DRAWER 4-K-B-14:

1 Bill to P. L. Graignic dated June 2d, 1924.

1 Roll of bills to P. L. Graignic, 1st date being

May 17, 1924.

1 Bdl. bills to P. L. Graignic 1st bill being dated

. May 10, 1924.



vs. H. S. Elliott. 15

1 List marked by J. L. Finch as Exhibit *'A."

1 list marked by J. L. Finch as Exhibit *'B."

1 memorandum marked by J. L. Finch as Ex-

hibit ''C."

1 Memorandum marked by J. L. Finch as Ex-

hibit ''D."

1 Memorandum Marked by J. L. Finch as Ex-

hibit ''E."

1 Memorandum marked by J. L. Finch as Ex-

hibit "F."

1 Memorandum Marked by J. L. Finch as Ex-

hibit "G."

TAKEN FROM DRAWER ^K-B-18:
1 envelope containing papers marked by J. L,

Finch as Exhibit ''K."

1 Bill of Sale Eckman to Hubbard.

TAKEN FROM LARGE MIDDLE DRAWER:
1 Quitclaim deed Sallie Olmstead to Elise 01m-

stead.

1 Quitclaim deed Michael Donovan to Elise Olm-

stead.

The above list of papers taken by me this day by

virtue of Search-warrant dated Nov. 21, 1924, fromi

H. S. Elliott.

EARL CORWIN,
Federal Prohibition Agent.

TAKEN FROM RECEIPT FILE ON TOP OF
SAFE:

Telephone bills for months of May, June, July,

and Sept. 1924.

The above list of papers taken by me this day by
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virtue of Search-waiTaiit dated \ov. 21, 1024, from

II. S. Elliott.

Nov. 21, 1924.

EARL CORWIN,
Federal Prohibition A^ent.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Nov. 25, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [14]

In the United States District Court for the Western

District of Washington, Northern Division.

No. 9006.

THE UNITED STATES OF AMERICA, upon

the Relation of J. L. FINCH,
Relator,

vs.

H. S. ELLIOTT, a United States Commissioner

for the Western District of Washington,

Respondent.

DECISION.

(On Petition of J. L. Finch.)

Filed Dec. 11, 1924.

The relator prays:

" * * that a writ issue to the end and pur-

pose that a review of proceedings had before

said respondent in the premises be made
* * ; that pending the hearing on such re-
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turn all proceedings before the respondent

upon such matter be stayed, and further direct

that all papers, books, files, letters, receipts,

memoranda, and other things taken and seized

under such search-warrant, be forthwith de-

livered up to the Marshal or Clerk of this

court or such other custodian as may be named
in said writ, so to be impounded until final order

be made herein * *
; that until such final de-

termination be made in the premises all officers,

agents and persons whomsoever into whose

hands the said papers, files, memoranda and

other things so taken and seized under such

search-warrant have come, desist and refrain

from disclosing or in anywise making use of

any knowledge, information, or thing learned

from any examination thereof by them

made. * * "

The amended petition states in substance:

**That the respondent H. S. Elliott is now
and was during all the times herein mentioned

a United States Commissioner for the Western

District of the State of Washington; on the

21st day of November, 1924, Earl Corwin,

claiming to be and acting as a Federal Prohibi-

tion Agent of the State of Washington, ap-

peared before said respondent and made com-

plaint against the relator and others, charging

a crime was being committed against the United

States in violation of the National Prohibition

Act and praying that a warrant issue by said

respondent for the search of the offices of affi-
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ant in Room 102G in the L. C. Smith Building

* * and of the furniture, safes, receptacles,

cabinets, desks and equi})ment of such offices

* *
; that prior to the issuance of such war-

rant no showing of probable [15] cause

* * was made or shown * *
, nor were

any facts set forth or shown tending to estab-

lish the grounds of the application or probable

cause * *
. Under and by vii-tue of the

color of authority conferred upon them by such

warrant J. W. Simmons (and others named),

claiming to be officers of the United States em-

powered to execute said warrant entered the

office of the relator * * and against the pro-

test of relator made search * * and took

and carried away therefrom certain papers and

files * *
, some of which belong to him per-

sonally, some of which belong to his clients and

have been entrusted to his care as an attorney

* * all of which are of more or less confiden-

tial nature and of great value to him person-

ally and in the practice of his profession, and

many of which are necessary for him in the

preparation and conduct of cases now pending

in court, or about to be commenced therein;

* * no liquors, intoxicating or otherwise,

were found in his office * *
; that your re-

lator is without any plain, speedy or adequate

remedy in the ordinary course of law, and

there is no appeal * *
; that your relator

has reason to believe and does believe that in

the instant matter no return will be made to
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such warrant within the time prescribed by

law, or within any time within reason; that no

hearing of a motion to quash said warrant, or

of the facts or bases for the issuance of such

warrant if controverted before said respondent,

could or would be heard before said respondent

within such period of time as would prevent

irreparable injury to your relator being done."

Upon the filing of the amended petition the Court

set the matter for hearing, at which time the re-

lator appeared in his own behalf and the respond-

ent represented by the United States Attorney.

It is contended by the relator that this is an

original proceeding to stay and supersede the pro-

ceedings before the Commissioner. Respondent

contends by special appearance that the court is

without jurisdiction by Section 10496b C. S., and

that the District Judge and Judges of state courts

of record, and United States commissioners, have

the same power to issue search-warrants, and that

this Court is vn.thout power to review the action of

the Commissioner, who has equal powers under this

section, and that the Court has no inherent power

to review the acts of a ministerial officer of the

government, the Commissioner being a ministerial

officer of the court and having no judicial power,

and that issuance of a search-warrant is not a ju-

dicial function.
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J. L. FINCH, Esq., KN'lator, of Soaltlo, Wasli., in

propria persona.

C. T. MeKINNEY, Esq., Asst. U. S. Attorney, of

Seattle, Wash., Attorney for Respondent.

JEREMIAH NETERER, District Judpje:

The relator invokes the orip^inal jurisdietion and

** prays a writ of certiorari," an order of injunction

against persons not parties to this action, and the

impounding of papers, etc., seized under a search-

warrant [16] issued by the respondent, '*a

United States Commissioner," and alleged to be in

possession of the parties who executed the warrant.

Certiorari is a writ having several purposes; one

to enable a Court of reviewing power to examine the

action of an inferior court; another is to enable

the Court to ^et further information in an action

then pending before it for adjudication. L. M. A.

& C. R. Co. vs. L. T. Co., 78 Fed. 659. It is a pro-

ceeding appellate in the sense that it involves a

limited review of the proceedings of an inferior

jurisdiction,—Basanat vs. City of Jacksonville, 18

Fla. 529 ; and lies only to inferior courts and officers

exercising judicial powers, and is directed to the

Court, magistrate, or board exercising such powers,

requiring the certification of the record in a matter

alread}' terminated. People vs. Walter, 68 N. Y.

403; People vs. Livingston County, 43 Barb. 232.

Its function is not to restrain or prohibit, but to

annul. Oault vs. City and County of S. F., 122 Cal.

18 (54 Pac. 272). It is a revisory remedy for the

correction of errors of law apparent upon the rec-
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ord, and will not lie where there is another remedy

except for want of jurisdiction. Farmington River

& Waterpower Co. vs. Co. Commrs., 112 Mass. 206;

La Mar vs. Co. Commrs. etc., 21 Ala. 772; Thomp-

son vs. Reed, 29 Iowa, 117; Memphis & C. R. Co.

vs. Brannum, 11 So. 468 (96 Ala.) ; McAloon vs.

License Commrs. etc., 46 Atl. 1047; Saunders vs.

Sioux City Nursery Co., 24 Pac. 532 (6 Utah).

The scope of the writ has been enlarged so as to

serve the office of a writ of error. Degge vs. Hitch-

cock, 229 U. S. 162. If this Court has power to is-

sue the writ sought, it obviously could not, in this,

an original proceeding against the respondent, "a

United States Commissioner * * ," enjoin

strangers to this action,—U. S. vs. Maresca, 266

Fed. 713,—or require parties not before the Court

even though the warrant was issued to, and exe-

cuted by them, to surrender and deliver up prop-

erty taken, nor direct an officer of this court to

pursue such parties and take from their possession

documents, evidentiary or otherwise, which may
have been wrongfully taken.

The Court, no doubt, has power to supervise the

conduct of its officers,—Griffin vs. Thompson, 43

U. S. 241,—and a United States Commissioner,

while not strictly an officer of the court, may to a

degree be subject to its supervisory control. U. S.

vs. Allred, 155 U. S. 591. His powers grew from

authority to take oaths and acknowledgments to

that of an examining and committing magistrate,

—

Sec. 1014, Rev. Stats.; U. S. vs. Devers, 125 Fed.

778; Todd vs. U. S., 158 U. S. 278,—and while so



'>0 The Unit id Slates of America

acting, dis('harfj:(>d judicial functions and had **no

divided rosponsibilit)^ with any other ofiRcer of the

government," U. S. vs. Schuman, #1G237 Fed.

Cases; U. S. vs. Devers, supra. lie i)erforined

(j'i/a.s't-judicial functions and possessed such powers

as were especially conferred. U. S. vs. Tom Wall,

160 Fed. 207. He has no power to punish for con-

tempt. Ex parte Perkins, 29 Fed. 900; In re Per-

kins, 100 Fed. 950 at 954. The Espionage Act con-

fers special powers in providing for the issuance of

search-warrants and prescribes the procedure with

relation thereto.

Sec. 1049Gi/4a, Comp. Stats.
—''A search-warrant

* * may be * * issued by a judge of the

United States District Court or * * by a

United States Commissioner * * ."

Sec. 10496i4e : "It cannot be issued but upon prob-

able cause, supported by affidavit * * ."

Sec. 10496i4f: ''If the * * commissioner is

satisfied of the existence of grounds * * he

must issue a search-warrant * * [17] stat-

ing the probable cause * * ."

Section 1049614k: "A search-warrant must be

executed and returned to the * * Commis-

sioner who issued it within ten days * * ;

after * * this time * * unless executed

(it) is void."

Section 10496i4o: "If the grounds * * be con-

troverted * * the Commissioner must pro-

ceed to take testimony * * ."

Section 10496i/4p: "If it appears that the prop-

erty or paper taken is not the same as that
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prescribed in the warrant or that there was no

probable cause * * the * * commis-

sioner must cause it to be restored to the per-

son from whom taken * * ."

Section 1049Gi/4q: ''The * * commissioner must

amiex the affidavits, search-warrant, return, in-

ventory and evidence * * and * * at

once file the same, together with a copy of the

record of his proceedings, with the Clerk of

the court * * ."

It is obvious that a complete procedure is pro-

vided. No supervisory power or appellate juris-

diction is given to the District Judge. If the Court

may review, it must be because of inherent power.

The power of the commissioner of the issuance of

a search-warrant is equal to that of the District

Judge. The power of each emenates from a com-

mon source. The Congress has the power *'to

constitute tribunals inferior to the Supreme Court."

U. S. Constitution, Art. 1, Sec. 8, Clause 9; Art. 3,

Sec. 1. The power to create implies the power to

limit the jurisdiction. U. S. vs. Hudson, 11 U. S.

32 (7 Cranch). The Federal court is of limited

jurisdiction, and has no power except such as is

expressly granted or necessarily implied. Turner

vs. Bank of N. A., 4 Dell. 9. Within this limitation

it is a court of general jurisdiction. Toledo S. L.

& W. R. Co. vs. Peruchie, 205 Fed. 472. The Dis-

trict Courts have power to issue writs not especially

provided for by statute which may be necessary

for the exercise of their respective jurisdictions
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and agreeable to the usages and principals of law.

Comp. Stats., sec. 1239. Kev. Stats, sec. 716.

Can a District Judge, without statutory authority

''agreeable to the usages and principals of law"

by certiorari review "a search-warrant'* proceeding

of a United States Commissioner, who is given equal

power by the Congress? If so, can one District

Judge review the act of another District Judge in

like manner? It is plain, however, that the Com-

missioner proceedings have not been concluded and

that the relator has not exhausted his remedy be-

fore the Commissioner.

The office and history of a United States Com-

missioner is clearly given by Judge Hough in U. S.

vs. Maresca, supra. While the Court has the right

to issue the writ,—In Re Chetwood, 165 U. S. at

462, Judge Hough in U. S. vs. Maresca, [18]

supra, said:

*'It does not follow that a certiorari must

issue, and as against a magistrate exercising

only arresting and committing powers it ought

not to issue, and unless imposed by statute

cannot issue under customary law, as is well

and I think conclusively shown by Hagie, J.,

in Farrow vs. Springer, 57 N. J. Law, 553

(31 Atl. 215).

There is no statutory imposition of that

remedy by Congress, and therefore, in my opin-

ion, it does not exist in this matter."

He also held that a United States Commissioner,

under the present law, in issuing a search-warrant

exercised the powers of the District Court
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(10496i/4a, supra) ^ and while so acting, "was sit-

ting in the District Court" and the law seems to

so read. He also said at page 723:

"The view that this entire matter of issu-

ing a search-warrant and then directing the

return of what was seized thereunder is a dis-

trict court's proceeding, is confirmed by study

of the nature and history of the case reported

as Veeder vs. United States, 252 Fed. 414"

{certiorari refused 246 U. S. 675).

—and that a writ of error would lie to the Circuit

Court of Appeals from the Commissioner's act, and

denied the motion to return property taken because

the proceeding:

—

" * * was in the district court by a judi-

cial officer, subordinate, but independent, sit-

ting as a committing magistrate, having equal

powder with any Judge authorized to hold a

District Court."

Judge Hand in U. S. vs. Casino, 286 Fed. 976

at 979, after referring to U. S. vs. Maresca, supra,

held that the United States Commissioner, in issu-

ing a search-warrant, acted in a ministerial capa-

city, and the writ would be improper and at page

981 said:

"It is clear that certiorari, assuming that

this court has power in a proper case to issue

that writ (citing cases) is not necessary, and

indeed, if the action of the commissioner be not

judicial, the common-law writ, which is all that

coald go in any event, would be improper."
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The writ, if this Court has power to issue it, is

not necessary, and in my opinion would be im-

proper. IMaintiff relator has other adequate rem-

edy.

From any viewpoint of approach the petition

must be denied.

NETERER,
United States District Judge.

Note: See also Bates vs. Payne, 194 U. S. 106;

Marquiz vs. Friabie, 101 U. S. 473; In re 1169

Myrtle Ave., 288 Fed. 384; In re Alpem, 280 Fed.

435 ; U. S. vs. Roman, 253 Fed. 814 ; U. S. vs. Berry,

4 Fed. 779; The Mary, 233 Fed. 121 (decision by the

writer). [19]

[Endorsed] : Filed in the United States District

Court, Western District of Washington. North-

em Division. Dec. 11, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [20]

In the United States District Court for the West-

em District of Washington, Northern Divi-

sion.

No. 9006.

THE UNITED STATES OF AMERICA, upon

the Relation of J. L. FINCH,
Relator,

versus

H. S. ELLIOTT, a United States Commissioner

for the Western District of Washington,

Respondent.
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ORDER DENYING WRIT OF CERTIORARI.

And now the Court having heretofore on the 11th

day of December, 1924, filed herein its written

opinion ordering and adjudging that relator's peti-

tion for writ of certiorari should be denied,

IT IS THEREFORE, ORDERED, AD-
JUDGED AND DECREED that the petition of

the relator in the above-entitled cause, petitioning

the Court for a writ of certiorari to review certain

proceedings had before H. S. Elliott, a United

States Commissioner for the Western District of

Washington, be and the same hereby is denied, to

which ruling of the Court the relator excepts and

his exceptions are by the Court allowed.

Dated, Dec. 20, 1924.

JEREMIAH NETERER,
District Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Dec. 20, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [21]
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In the United States District Court for the Western

District of Washin^on, Northern Division.

No. 9006.

THE UNITED STATES OF AMERICA, upon

the Relation of J. L. FINCH,
Relator and Appellant,

vs.

H. S. ELLIOTT, a United States Commissioner,

for the Western District of Washington,

Respondent and Appellee.

PETITION FOR APPEAL.

To the Honorable JEREMIAH NETERER, Judge

of the United States District Court for the

Western District of Washington, Northern

Division :

The above-named relator feeling himself ag-

grieved by the order made and entered in this cause

on the 20th day of December, 1924, does hereby ap-

peal from the said order to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for

the reasons specified in the assignment of errors,

which is filed herewith; and he prays that his ap-

peal be allowed, and that citation issue as provided

by law, and that a transcript of the record, pro-

ceedings and papers upon which said order was

based, duly authenticated, may be sent to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, sitting at San Francisco in the State of Cali-

fornia.
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And your petitioner further prays that the proper

order touching the security to be required of liim

to perfect his appeal be made.

J. L. FINCH,
Solicitor in pro. per.

Petition for appeal granted, and the appeal al-

lowed, upon giving bond, conditioned as required

by law, in the sum of Five Hundred Dollars.

JEREMIAH NETERER,
Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Dec. 20, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [22]

United States District Court for Western District

of Washington, Northern Division.

No. 9006.

THE UNITED STATES OF AMERICA, upon

the Relation of J. L. FINCH,
Relator and Appellant,

vs.

H. S. ELLIOTT, a United States Commissioner,

for the Western District of Washington,

Respondent and Appellee.

ASSIGNMENT OF ERRORS.

Now comes, The United States of America, upon

the relation of J. L. Finch, relator and appellant,
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in tile al)(>vo-(Mititl('(l cause, and ni eonneotion with

his petition for ai)j)eal in tliis cause assiii^ns the fol-

h)win«; errors, wliicli appellant avers occurred

therein, and upon wliich he relies to reverse the

judji^nient entered herein, as appears of record:

1. The Court erred in denying the petition filed

in this cause.

2. The Court erred in not granting a writ of

certiorari in this cause.

3. The Court erred in not granting a writ of

certiorari, with ancillary orders of supersedeas, in

this cause.

4. The Court erred in not granting the relief

prayed for in this cause.

5. The Court erred in not granting any relief

in conformity with the petition in this cause.

WHEREFORE, appellant prays that the judg-

ment of said Court be reversed, and that mandamus

issue requiring the Court to grant relator the relief

prayed for in his petition.

J. L. FINCH,
Attorney for Appellant.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern i

Division. Dec. 20, 1924. F. M. Hai-shberger, Clerk.
-^

By S. E. Leitch, Deputy. [23]
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United States District Court, Western District of

Washington, Northern Division.

No. 9006.

THE UNITED STATES OF AMERICA, upon

the Relation of J. L. FINCH,
Relator and Appellant,

versus.

H. S. ELLIOTT, a United States Commissioner,

for the Western District of Washington,

Respondent and Appellee.

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that we, J. L. Finch, as principal, and the National

Surety Company, a corporation legally organized

under the laws of the State of New York and duly

authorized to transact a general surety business in

the State of Washington, as surety, acknowledge

ourselves to be jointly indebted to H. S. Elliott, a

United States Commissioner for the Western Dis-

trict of Washington, appellee in the above cause

in the sum of $500.00; conditioned that, whereas,

on the 20th day of December, 1924, in the District

Court of the United States for the Western District

of Washington, Northern Division, in a suit pend-

ing in that court, wherein the United States of

America on the relation of J. L. Finch was relator

and H. S. Elliott, a United States Commissioner

for the Western District of Washington, was re-

spondent, numbered on the equity docket as No.
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fXKM), ail older was rondciTcl agaiiLst the said United

States of America upon the relation of J. I.. Finch,

and the said United States of America upon tlie

relation of J. L. Finch havinjj^ obtained an appeal

to the United States Circuit Court of Appeals for

the Ninth Circuit, and filed a copy thereof in the

oifice of the Clerk of the Court to reverse the said

order and a citation directed to the said H. S.

Elliott, a United States Commissioner for the West-

em District of Washington, and to Thomas P.

Revelle, United States Attorney for the Western

District of Washington, citing and admonishing

them, and each of them, to be and appear at a ses-

sion [24] of the United States Circuit Court of

Appeals for the Ninth Circuit to be hoiden in the

city of San Francisco, in the State of California,

within thirty (30) days from the date of said cita-

tion.

NOW, if the said United States of America, upon

the relation of J. L. Finch, shall prosecute said ap-

peal to effect and answer all costs if it fails to make

its plea good, then the above obligation to be void

otherwise to remain in full force and effect.

[Seal] J. L. FINCH,
Principal.

NATIONAL SURETY COMPANY.
By .

Resident Vice-President.

[Seal] Attest: ,

Resident Asst. Secretary.

NATIONAL SURETY COMPANY,
By W. L. ATKINSON,

Attorney-in-Fact.
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Approved: Dec. 20, 1924.

NETERER,
Judge.

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Dec. 20, 1924. P. M. Harshberger,

Clerk. By S. E. Leitch, Deputy. [25]

In the United States District Court for the Western

District of Washington, Northern Division.

No. 9006.

THE UNITED STATES OF AJVIERICA, upon

the Relation of J. L. FINCH,
Relator and Appellant,

vs.

H. S. ELLIOTT, a United States Commissioner,

for the Western District of Washington,

Respondent and Appellee.

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court:

You will please make a transcript of the record

on appeal to the United States Circuit Court of Ap-

peals of the Ninth Circuit in the above-entitled

cause and include therein the following:

1. Amended petition for writ of certiorari and for

ancillary relief.

2. Appearance of the United States Attorney, if

any.
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3. Decision of the Court.

4. Order denying writ.

5. Petition for appeal and order allowing same.

6. Assigiunent of errors.

7. Bond.

8. Citation.

9. This praecipe.

J. L. FINCH,
Attorney for Appellant.

Service acknowledged, Dec. 20, 1924.

C. T. McKINNEY,
Asst. U. S. Atty.

[Endorsed:] Filed in the United States District

Court, Western District of Washington, Northern

Division. Dec. 20, 1924. F. M. Harshberger, Clerk.

By S. E. Leitch. [26] ,

In the District Court of the UniW States for the

Western District of Washington, Northern

Division.

No. 9006.

THE UNITED STATES OF AJVIERICA, upon

the Relation of J. L. FINCH,
Relator,

vs.

H. S. ELLIOTT, a United States Commissioner,

for the Western District of Washington,

Respondent.
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, F. M. Harsbberger, Clerk of the United States

District Court for the Western District of Washing-

ton, do hereby ;certify this typewritten transcript of

record, consisting of pages numbered from 1 to 26,

inclusive, to be a full, true, correct and complete

<?opy of so much of the record, papers and other

proceedings as is required by praecipe of counsel

filed and shown herein, as the same remain of rec-

ord and on file in the office of the Clerk of said Dis-

trict Court at Seattle, and that the same constitute

the record on appeal herein from the judgment of

said United States District Court for the Western

District of Washington, to the United States Cir-

cuit of Appeals for the Ninth Circuit.

I further certify the following to be a full, true

and correct statement of all expenses, costs, fees

and charges incurred and paid in my office by or

on behalf of the appellant for making record, certi-

ficate or return to the United States Circuit Court

of Appeals for the Ninth Circuit in the above-en-

titled cause, to wit: [27]

Clerk's fees (Sec. 828 R. S. U. S.) for making

record, certificate or return, 60 folios at 15^ $9.00

Certificate of Clerk to transcript of record, 4

folios at 15^ 60

Seal to said Certificate 20
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T licrt^by certify tluit tlic above cost for prepar-

ing and certifying record, amounting to $9.80 has

been paid to nie by attorney for appellant.

I further eertify that I hereto attadi and here-

with transmit the original citation issued in this

cause.

IN WITNESS WHEREOF, I have hereunto set

nil/ aud affixed the seal of said Court, in said

District, this 22d day of December, 1924.

[Seal] F. M. HARSHBERGER,
Clerk of the United States District Court for the

Western District of Washington. [28]

United States Circuit Court of Appeals for the

Ninth Circuit.

No. 9006.

THE UNITED STATES OF AMERICA, upon

the Relation of J. L. FINCH,
Relator and Appellant,

vs.

H. S. ELLIOTT, a United States Commissioner,

for the Western District of Washington,

Respondent and Appellee.

CITATION.

United States of America,—ss.

The President of the United States of America,

to H. S. Elliott, a United States Commissioner

for the Western District of Washington, and
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to Thomas P. Revelle, United States Attorney

for the Western District of Washington, North-

ern Division, GREETING:
You are hereb}^ notified that in a certain case in

equity in the United States District Court for the

Western District of Washington, Northern Division,

wherein the United States of America upon the

relation of J. L. Finch is relator and H. S. Elliott,

a United States Commissioner for the Western Dis-

trict of Washington, is respondent, an appeal has

been allowed the relator therein to the United States

Circuit Court of Appeals for the Ninth Circuit.

You are hereby cited and admonished to be and ap-

pear in said court at San Francisco, in the State

of California, wdthin thirty (30) days after the date

of this citation to show cause, if any there by, why
the order and decree appealed from should not be

corrected, and speedy justice done the parties in

that behalf.

WITNESS the Honorable JEREMIAH NET-
ERER, Judge of the United States District Court

for the Western District of Washington, Northern

Division, this 20th day of December, 1924.

JEREMIAH NETERER,
United States Dist. Judge.

[Seal] Attest: F. M. HARSHBERGER,
Clerk of the Dist. Court of the United States for

the Western Dist. of Wash., Northern Division.

[29]
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Service of the above citation aokiiowlcdged this

20tli (lay of December, 1924.

H. S. ELLIOTT,
United States Commissioner Western Dist. of

Washington.

THOMAS P. REVELLE,
United States Attorney for the Western Dist. of

Washington. [30]

[Endorsed] : Filed in the United States District

Court, Western District of Washington, Northern

Division. Dec. 20, 1924. F. M. Harshberger,

Clerk. By S. E. Leitch, Deputy.

[Endorsed]: No. 4446. United States Circuit

Court of Appeals for the Ninth Circuit. The

United States of America, upon the Relation of

J. L. Finch, Appellant, vs. H. S. Elliott, a United

States Commissioner for the Western District of

Washington, Appellee. Transcript of Record.

Upon Appeal from the United States District Court

for the Western District of Washington, Northern

Division.

Filed December 26, 1924.

F. D. MONCKTON,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

By Paul P. O'Brien,

Deputy Clerk.


